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Railroads — Killing Dog at Crossing — Question of Negligence. — 
Taylor v. St. Louis R. R., 171 S. W. (Ark.) 1182.— Held, proof that 
plaintiff's dog was killed by defendant's train at a crossing- establishes 
a prima facie case of negligence on part of the railroad company. 

In some states a duty is placed upon railroad companies to fence in 
their rights of way, but even in states where this is not required the mere 
killing of an animal on the railroad track is by a large number of decisions 
held to establish a prima facie case of negligence against the railroad. 
Ritter v. R. R., 83 S. C. 21, 65 S. E. 175; Kansas City, So. R. R. v. 
Cash, 80 Ark. 284, 96 S. W. 1062; Cincinnati, N. 0. & T. P. R. R. v. 
Burgess, 27 Ky. Law Rep. 252. In support of the theory that owners of 
animals, where the railroad is not required to fence out, must assume the 
major portion of the risk, many cases hold that there is no presump- 
tion that there was negligence from the mere fact of the killing. St. 
Louis & S. W. R. R. v. Conley, 142 S. W. (Tex.) 36; Cox v. Chicago 
N. W. R. R., 126 N. W. (Neb.) 999; Stark v. C. B. & Q. R. R, 118 N. W. 
(Neb.) 1066. If any distinction is to be made between different kinds of 
animals, it would seem proper in the case of dogs or similar animals that 
the rule should be construed more liberally in favor of the railroad, 
because they are not to be fenced in or out and act more on their own 
initiative than in the case of cattle. In line with this reasoning a recent 
holding ori this specific point is to the effect that there is no presumption 
of negligence on the part of the railroad from the mere fact of the kill- 
ing of the dog upon its tracks. Fowles v. S. A. L. R. R., 73 S. C. 306, 
S3 S. E. 534. This is directly opposed to the principal case. 

C. B. 

Sheriffs and Constables — Liability on Official Bond — Homicide. — 
Robertson v. Smith, 85 S. E. (Ga.) $88.— Held, a homicide committed 
by a deputy sheriff while investigating a crime, but not in the perform- 
ance of any official duty, or upon one having any connection with the 
crime, is not such official misconduct as will subject the sheriff and his 
sureties to a suit upon his bond. Russell, J., dissenting. 

In general, only those acts of a sheriff under color of office which are 
an abuse of authority and not a usurpation of authority never granted 
to him, render his sureties liable on his bond. State ex rel. Brennan v. 
Dierker, 101 Mo. 636. E. g., as to abuse of authority: The wrongful 
shooting of a misdemeanant for whom the constable has a warrant of 
arrest. Black v. Moore, 80 S. W. (Tex.) 867; State v. Cunningham, 65 
So. (Miss.) 115; Johnson v. Williams Adm'r., 23 Kv. Law Rep. 658 
(wrongful arrest). As to usurpation of auth. : Assault on one not a 
party to the writ of fi. fa. which constable is engaged in serving. State 
v. Dayton, 61 Atl. (Md.) 624. The dividing line between abuse of author- 
ity and individual tort for which not even color of office may be inferred, 
is indistinctly drawn. Inasmuch as no act save that specifically contem- 
plated in his writ of authority — e. g., arresting B instead of A— can be 
said to be an act for' which he was empowered, the attempt to separate 
these two classes must necessarily be arbitrary and not natural. This 
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arbitrary attempt is based on the theory of colore officii the presence or 
absence of which is the test of the sureties' liability. 

Dissenting Judge Russell holds that since Norton in the principal case 
was on a journey of official business, and was clothed with the powers of 
a deputy sheriff, in which capacity he committed the homicide, however 
unjustifiably, he acted under color of office. 

The essential criterion discernible in this and other decisions seems to 
be whether the intent of the party was to do the act as an official or 
as a private citizen. 

S. B. 



